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Special Case Designation for 2220 Wehrle Drive Site 

On June 29, 2001, the Buffalo District of the US Army Corps of Engineers (Corps)
made a determination that certain wetlands on a site known as 2220 Wehrle Drive
in Amherst, New York, were isolated and non-jurisdictional pursuant to Section 404
of the Clean Water Act (CWA).   Because of ongoing litigation brought by
neighboring landowners challenging that non-jurisdiction determination, a federal
district court judge vacated the Corps= original determination at the government=s
request.  The case was remanded for reconsideration, with a new determination to be
completed no later than November 22, 2002.  Region 2 has designated the parcel as
a Aspecial case@ under  an existing Memorandum of Agreement (MOA) with the
Corps, allowing EPA to make the final determination of geographic jurisdiction.  The
Corps does not oppose such a designation.

Field investigations done by an interagency team led by the Corps and Region 2 in
July 2002 showed that a large wetland of approximately 9.5 acres exists on the
project site.  EPA Region 2 believes that this wetland delineation is accurate.
Additionally, EPA Region 2 has determined that this wetland is subject to
jurisdiction under the CWA because it has a surface hydrological connection through
a watercourse originating in the wetland, through ditches and culvert and into Ellicott
Creek, to a traditional navigable water.  Further, the wetland can be considered to be
adjacent to Town Ditch 18 and subject to CWA jurisdiction on this basis as well.
The technical basis for this decision is contained in the attached “Jurisdictional
Determination and Special Case Designation for Wetlands and Aquatic Areas at
2220 Wehrle Drive, Amherst, NY.”        

Based on these conclusions, EPA Region 2 has determined that there are
approximately 9.5 acres of CWA jurisdictional wetlands on the parcel at 2220 
Wehrle Drive. 
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Memorandum for the Record Nov. 21, 2002

Jurisdictional Determination and Special Case Designation for 
Wetlands and Aquatic Areas at 2220 Wehrle Drive, Amherst, NY

1. Executive Summary 

On June 29, 2001, the Buffalo District of the US Army Corps of Engineers
(Corps) made a determination that certain wetlands on a site known as 2220
Wehrle Drive in Amherst, New York, were isolated and non-jurisdictional.  
Pursuant to ongoing litigation brought by neighboring landowners challenging
that non-jurisdiction determination, the federal district court judge vacated the
Corps’ original determination at the government’s request.  The case was
remanded for reconsideration, with a new determination to be completed no later
than November 22, 2002.  Region 2 designated the parcel as a “special case”
under an existing Memorandum of Agreement (MOA), allowing the
Environmental Protection Agency (EPA) to make the final determination of
geographic jurisdiction.  The Corps does not oppose such a designation.

Field investigations done by the Corps and EPA in July 2002 showed that a large
wetland of approximately 9.5 acres exists on the project site.  EPA concludes that
this wetland delineation is accurate.  EPA has determined that this wetland is
subject to jurisdiction under the Clean Water Act (CWA) because it has a surface
hydrological connection through a watercourse originating in the wetland,
through ditches and a culvert into Ellicott Creek, to the Niagara River, a
traditional navigable water.  Further, the wetland can be considered to be adjacent
to Town Ditch 18 and subject to CWA jurisdiction on this basis as well.   Based
on these conclusions, EPA has determined that there are approximately 9.5 acres
of CWA jurisdictional wetlands on the parcel at 2220 Wehrle Drive.   

2.  Project background

This document is EPA’s CWA geographic jurisdictional determination
concerning wetlands   located on an approximately  20-acre parcel at 2220 Wehrle
Drive, Amherst, NY, a suburb of Buffalo.  EPA has performed this jurisdictional
determination pursuant to the 1989 Memorandum of Agreement Between the
Department of the Army and the Environmental Protection Agency Concerning
the Determination of the Geographic Jurisdiction of the Section 404 Program and
the Application of the Exemptions Under Section 404(f) of the Clean Water Act
(January 19, 1989)(MOA)



1 There is also a small depressional wetland, approximately 0.23 acres, on the northern
border of the site, as well as two very small “satellite”wetlands west of the large jurisdictional
wetland area. These three wetland areas are not considered jurisdictional, as explained below.
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In 1983, when EPA funded the Southeast Amherst-Youngs Road Interceptor
project, an environmentally sensitive area (ESA) grant condition was placed on
the construction grant by EPA,  restricting sewer hookups from new construction
in ESAs. The wetlands on site were specifically identified as ESAs.  

The current landowner wants to build an office park on the site.  The Town of
Amherst applied for a waiver from sewer hookup restriction for the site in January
2002. Region 2 is currently evaluating this waiver application.  

Because the planned project would involve placing fill in the wetlands, the
Buffalo District Corps of Engineers evaluated the jurisdictional status of the
wetlands.   On June 29, 2001, the Corps of Engineers determined that the
wetlands on this site are isolated, non-navigable, intrastate waters not regulated
under Section 404, and therefore that a Section 404 permit would not be required
to place fill in the wetlands.   This determination did not affect the construction
grant restriction; if the property owners wish to construct sewage-generating
structures in the wetlands on site, a waiver from EPA is still required.

Homeowners who live adjacent to the site filed a lawsuit suit against the Corps,
challenging their “non-jurisdiction” determination.  (Suchyna v.  U.S. Army
Corps of Engineers, No. 01 CV 0763 S (F)(W.D. NY)). During preliminary stages
of the litigation, the plaintiffs provided new data concerning the hydrology of the
site.  To enable the government to consider this new information, the parties to
the litigation asked the court to vacate the Corps “non-jurisdictional
determination” and remand the jurisdiction decision to the government to allow
review of jurisdiction in light of the new information.  On June 24, 2002, the
district court issued an order vacating the Corps “non-jurisdictional
determination” and remanding the jurisdictional decision to the government, with
the understanding that a final determination would be made by November 22,
2002.   In July 2002, an EPA-Corps team visited the site to gather information
about the extent of wetlands on the site as well as their connection to other waters.
 At the end of the fieldwork, a preliminary determination was made by the Corps
that approximately 9.5 acres of wetlands exist on the site.1  EPA believes that the
Corps delineation of wetlands is accurate.  As explained below, EPA has
concluded that the large onsite wetland is a water of the United States subject to
the CWA.  

3.  Regulatory Background.
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Under the CWA, a section 404 permit is required for a discharge of dredged or fill
material into “waters of the United States.” The applicable regulations define
“waters of the United States” to include :

(1) All waters which are currently used, or were used in the past, or may
be  susceptible to use in interstate or foreign commerce, including all
waters which are ubject to the ebb and flow of the tide; 

*  *   *
(5) Tributaries of waters identified in paragraphs (s)(1) through (4) of this
section; 

                    *           *           *
(7) Wetlands adjacent to waters (other than waters that are themselves
wetlands)     identified in paragraphs (s)(1) through (6) of this section . . .[ 40
CFR 230.3(s)(1), (5) and (7)]:

                
Wetlands are defined by regulation as: “those areas that are inundated or saturated
by surface or ground  water at a frequency and duration sufficient to support, and
that under normal circumstances do support, a prevalence of vegetation typically
adapted for life in saturated soil conditions. Wetlands generally include swamps,
marshes, bogs and similar areas” (40 CFR 230.3(t))

The term “adjacent” is defined by regulation as “bordering, contiguous, or
neighboring. Wetlands separated from other waters of the United States by
man-made dikes or barriers, natural river berms, beach dunes, and the like are
‘adjacent wetlands’'' (40 CFR 230.3(b)).

EPA has the ultimate authority to determine the geographic scope of jurisdiction
under Section 404 of the CWA (1979 opinion of Attorney General Benjamin
Civiletti, 43 Op. Att’y  Gen.15).  In order to implement this opinion, EPA and the
Corps in 1989 entered into the  MOA mentioned above which outlines each
agency’s responsibility regarding CWA jurisdictional determinations.  The MOA
gives the Corps primary responsibility for determining the extent of CWA
jurisdiction when making decisions to issue or deny permits under Section 404 of
the CWA.  But EPA reserved the authority to designate certain jurisdictional
determinations as “special cases” where EPA will make the determination as to
extent of waters of the United States.  Such special cases include project-specific
situations where significant issues exist concerning the determination of the
geographic jurisdictional scope of waters of the US for purposes of Section 404.

The Corps’ disclaimer of jurisdiction was based in part on its belief that there was
no discrete watercourse draining the wetland, as well as its belief that flow
through the portion of the storm drain would in any event sever jurisdiction. 
Because of the lack of clear guidance on those 
issues, and because significant new information has been made available, the
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Corps had no objection to EPA’s declaring this a special case and making a new
jurisdictional determination.

4.  Extent of Wetlands on the Site

The Wehrle Drive site had been the subject of several wetland delineations with
disagreements on the exact extent of wetlands.  Therefore, the Buffalo Corps
requested assistance from their technical group, the Waterways Experiment
Station (WES) to help resolve the wetland delineation boundary.  WES forwarded
the request to the Army’s Cold Region Research and Engineering Laboratory
(CRREL) for evaluation and assistance.  An interagency team was assembled on
July 16-17, 2002 to perform the wetland delineation on the site. The team was
comprised of CRREL, Buffalo Corps, EPA and Natural Resources Conservation
Service personnel.

Prior to the site visit, all past wetland delineation boundaries were digitized and
developed into a Geographic Information System (GIS) coverage by CRRL
personnel for viewing in the field.   This allowed the delineation field team to
evaluate other delineators’ boundaries to determine the level of accuracy of the
various delineations.  Using this baseline, the team decided to establish an
independent boundary that accurately depicted the extent of the wetlands.

The methods and procedures applied at the Wehrle Drive site follow current
federal wetland delineation methods required by the Corps and described in the
Environmental Laboratory Corps of Engineers Wetland Delineation Manual
(1987) and appropriate delineation guidance and clarifications presented in
subsequent memoranda from Corps Headquarters.

The interagency delineation team evaluated the soils, vegetation and hydrology at
various sampling locations on the site. It was found that some of the previous
delineators (including those representing the current property owners) had
misinterpreted hydric soil indicators and/or were uninformed about recent
guidance regarding hydric soil interpretation. Furthermore, it was found that some
of the previous delineators misinterpreted or misapplied the methodologies used
to determine the existence of wetland vegetation and hydrology.   Additionally,
many of the previous delineators did not survey the boundary or use Global
Positioning System (GPS) to accurately determine its location.

The delineation boundary was first flagged by the interagency team at 10 meter
intervals along its entire length.  A GPS unit was then used to survey the
boundary, and that boundary was subsequently compared to the previous
delineations. The resulting wetland determination indicates that a large wetland of
approximately 9.5 acres exists on the 2220 Wehrle Drive site. Near the northern
border of the site is a small (approx. 0.23 acre) depressional wetland that was not



2The Corps, in its decision memorandum of June 29, 2001, based on the more limited
information then available to it, had stated that “water only leaves the site via overland
[emphasis added] flow during storm events and spring snow melt.”
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evaluated by the interagency team because previous delineators agreed on its
occurrence and location.

EPA has reviewed the site delineation done by the interagency team in July 2002
and concurs with the conclusion that approximately 9.5 acres of wetlands exist on
the site (see Fig.1).   This acreage value is greater than some of the previous
delineations but the shape and form of the wetland area is  similar to the most
recent previous delineation done by the property owner’s consultant.  It should be
noted that there was never a disagreement among the parties as to the occurrence
of wetlands on site, even if the acreage calculations have varied somewhat; rather
the disagreement was about the extent of wetlands.  These past acreage
differences are not relevant for the purpose of deciding whether the site wetlands
are jurisdictional.

5.  CWA Jurisdiction Over the Site Wetlands

Physical description

The record shows that, at various times of the year, surface water drains from the
large wetland on the site through a small watercourse, through a storm drain grate
into an underground ditch that runs for approximately 200  feet along Wehrle
Drive, then flows under Wehrle Drive via a box culvert into Amherst Town Ditch
18.   Town Ditch 18 flows southward for several hundred feet until it empties into
Ellicott Creek, a tributary of a navigable water, and ultimately into the Niagara
River.  The Niagara River is a traditional navigable river  (The sequence
described is presented in Fig. 2 ). 

EPA paid particular attention to the new evidence of a watercourse  connecting
the large forested wetlands to the storm drain.2  ( Fig.3) The existence of an
ordinary high water mark is a factor which may be used to identify and delineate a
watercourse.  The Corps defines the ordinary high water mark (OHWM) as the
line on the shores established by the fluctuations of water and indicated by
physical characteristics such as:

    * a clear natural line impressed on the bank;
    * shelving;
    * changes in the character of the soil;
    * destruction of terrestrial vegetation;
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    * the presence of litter and debris;
            * or other appropriate means that consider the characteristics of the surrounding 

    areas.  (33 CFR 328.3(e))
.   
The site inspection in July 2002  revealed that the watercourse draining the
wetland at the southern end of the site has several of  the above characteristics (a
clear natural line impressed on the bank,  changes in the character of the soil,
destruction of terrestrial vegetation and  the presence of litter and debris ) which
indicate that it contains an OHWM (See Fig.3). 

While rainfall in the vicinity and snowmelt are likely major contributors to the
flow in the watercourse, the evidence (dated videotape and still photographs
provided by plantiffs/adjacent homeowners)  shows flow throughout various
times of the year, and not just immediately after rainfall.  This
videotape/photographic evidence indicates flow through the watercourse and
down through Ditch 18 for 20 dates from  February 11, 2001 to April 14, 2002 ;
flow through the watercourse was not found on one date; ice cover in the
watercourse obscured flow for another of the dates.  The extended drought of
2001 stopped the flow through the watercourse for a number of the warmer
months, and no observations were recorded. 

In order to place these flow observations in context,  EPA reviewed existing
rainfall data from the National Weather Service at Buffalo Airport (NWS,
Buffalo, NY 2002) and daily streamflow statistics for a station in Ellicott Creek
(USGS #04218518) , downstream of the project site and Ditch 18 (USGS Daily
Streamflow Statistics, NY).  Evaluating these data for the dates of the videotaped
events, it appears that except for a few  time periods (Feb.11, 2001 and Feb. 21,
2002),  the recorded precipitation and downstream flow data are consistent with
normal climatological data for the time of the year.    Therefore, it appears that
flow in the watercourse did not occur just during extreme climatological events
(i.e, extremely heavy rainfall or snowmelt).  

Moreover, the watercourse begins inside the large forested wetland, where
observations have shown that standing water occurs during significant portions of
the year, including during the early portion of the growing season (the previous
delineators reported standing water on portions of the site during the growing
season).  EPA personnel observed standing water during the site visits of May 7,
2001 and July 16-17, 2002.  Both site visits occurred after periods of below
average rainfall; the May 2001 observation came after the driest April in 66 years
and the 4th driest in 100 years (National Weather Service, Climate Summary for
April 2001).  This information indicates that the watercourse may begin at, or
slightly below,  the water table in the forested wetland.  Fig. 4, taken on May 7,
2001, shows standing water in the forested wetlands onsite.  In any event, whether
the watercourse flows continually throughout the year, only in response to
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significant rainfall, or something in between is immaterial under the regulations;
EPA’s regulations do not define tributaries in terms of flow nor does 40 CFR
230.3(s)(5) distinguish between tributaries that flow perennially and those that
flow intermittently or ephemerally. 

We also reviewed data concerning the historical hydrology of the area.   The
plaintiffs provided detailed information, including aerial photos, blueprints and
US Geological Survey maps of  the site dating from the 1920s to the present. 
Many of the maps and photos were apparently not available to the Corps when it
was making its determination as to whether there was an historic surface
connection between the site wetlands and navigable waters.    This information (in
particular a 1927 aerial photograph of the site and adjacent areas) appears to show
that a “feeder” stream entered the site on the central-western portion, passed
through the wetland complex, then exited (as an “outlet” stream) from the
southeast portion of the site. That outlet stream then flowed in a southerly
direction until it emptied into a tributary to Ellicott Creek.   Figure 3, an USGS
map from 1948 also clearly shows a stream entering the site, flowing through the
site, then exiting and flowing south until it empties into Ellicott Creek.  During
the July 2002 site visit, portions of the remnant outlet stream, now surrounded by
development, were observed. (It should be noted that this outlet stream is not in
the same location as the present watercourse draining the wetland to the south.)

 The information provided shows that development over the past 40-50 years
truncated both the feeder and outlet channel and Ditch 18 may have been
constructed in part to remove drainage from the site. From the information
reviewed, it appears that the site wetlands were historically connected via surface
water flow to a “water of the U.S.” and that the current ditch along Wehrle Drive
and Town Ditch 18 effectively reroute that historical flow for a short distance
before  returning it to Ellicott Creek.

6. Functions and Values of Wetlands on the Wehrle Drive Site 

While it is not necessary to demonstrate the value of a particular adjacent wetland
in order to establish jurisdiction (United States v. Riverside Bayview Homes, 474
U.S. 121 (1985)), the record shows that the wetlands onsite do have considerable
ecological value.   They appear to provide a variety of  functions, including
stormwater storage, water quality improvement and habitat complexity.  The
filling of these wetlands as a result of project construction would have a negative
impact on the site and on downstream waters of the US. 

The following is a short description of the site’s wetlands  functions, as well as
what impacts could be expected if the project is constructed as currently planned.
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a. Stormwater Storage- Since the site wetlands (and to some extent the
undeveloped uplands) provide floodwater storage, their filling would mean that
stormwater would go directly into the area’s storm sewers, then into a ditch
leading to Ellicott Creek and further downstream to the Niagara River.  This
could result in increased flooding downstream.

b. Water Quality- The stormwater storage function of the project site allows
pollutants and nutrients in the received sediment to settle out and to be removed
by the system, maintaining and improving downstream water quality.

c. Habitat Complexity-   Mature forested wetlands, which form the majority of the
wetlands on-site,  are highly structured habitats which offer living space for an
abundance and diversity of organisms.  Specifically, forested wetlands provide a
large area of canopy which may be used by birds (especially neotropical
migrants), mammals, and insects; as well as shrub and herb layers, leaf litter, and
usually numerous dead and decaying logs.  These areas are difficult to replace due
to the large number of years required for late-successional tree species to reach
maturity.  The loss of these wetlands would have a negative effect on the area’s
ecosystem, particularly in light of the relatively rarity of this habitat in the area, a
heavily-developed suburb of Buffalo.

7.  Conclusions About CWA Jurisdiction.

The record shows that the large wetland on the site directly touches and flows into
the onsite  watercourse.  That is, it is adjacent to the onsite watercourse, as well as
functioning as a tributary to the watercourse.  The record additionally shows that
the onsite watercourse has the indicia of a regulated watercourse.  Its flow then
goes, for a brief distance,  through the underground ditch along Wehrle Drive,
through a culvert under the road, and into the town ditch, from which it flows via
Ellicott Creek to the Niagara River, a traditional navigable water.  Thus, the
onsite watercourse is part of the tributary system to navigable waters, and
therefore the wetland is adjacent to a tributary to navigable waters, as well as
functioning as part of that tributary system. The courts have generally held that
the fact that a tributary is routed for part of its length through a pipe or other
manmade conveyance does not destroy its character as a tributary.  Accordingly,
under the facts here, where the wetland has historically flowed to Ellicott Creek,
and continues to do so, and where that flow is capable of transporting pollutants
downstream, it is appropriate to consider the onsite watercourse part of the
tributary system, notwithstanding the fact the flow is briefly routed through the
underground ditch and under the road. 

Even if, for sake of argument, the underground ditch and onsite watercourse were
not considered to be part of the tributary system, the wetland is still adjacent to
Town Ditch 18 because it is neighboring, and hydrologically connected, to the



3  230.3(s)(7) excepts wetlands  which are adjacent to waters that are themselves
wetlands.  Therefore, since the only basis in the record for asserting jurisdiction over the
“satellite” wetlands west of the large wetland and the small depressional wetland on the northern
part of the site would be their adjacency to the large wetland, these  small wetlands are  not
included in this jurisdictional determination.  They are, however, still covered by the grant
condition, as that is not limited to CWA wetlands. 
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Ditch, and the Ditch is a tributary to navigable waters. 

For the reasons above, EPA accepts the results of the wetland delineation done by
the interagency team in July 2002.  EPA also concludes that the large wetland on
the 2220 Wehrle Drive site is adjacent to, and is part of, the tributary system to
traditional navigable waters, and hence jurisdictional under 230.3(s)(1), (5), and
(7), and that the watercourse draining it is a jurisdictional tributary under
230.3(s)(1) and (5).3  Accordingly, the large wetland and the water course are
“waters of the US” subject to regulation under the CWA.

Mario A. Paula, Environmental Scientist Date
Wetlands Protection Section, USEPA Region 2
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